The  Manager  of  Engineering   and   Quality   Control   for  Kaiser   described
the manner   in  which   water   is   used   at   the mine   in   the   preparation  of  coal.
The  raw coal  out   of  the  mine  goes   into  one   of   two  wash  boxes   where  a
pulsating  action  of water   separates   reject  material   from   the   coal.    'The
rejected material   falls   to   the  bottom and   is   transmitted   to   a   refuse  belt
and   trucked   to  a  refuse  disposal   site.     The   clean   coal   passes   over   the wash
box   and   into  the  water.     Water   is   also  used   at   the  mine   in   long  wall
mining,     The   emulsion  oil,   consisting  of 95% water   and   5%  oil,   charges   the
hydraulic   system on Kaiser's   long wall  mining   units.   (Vol;   III,   p.   95.
96).

An MSHA inspector who  worked   at   the Kaiser   coal  mine   for   approximately
one  year,   and   whose   last   day   of  work   there   was   August   31,   1975,   testified
that  water  from  the  dam was   used   to   fill  the  wash  boxes   on   two  occasions
for  short   periods   of  time  when  water   from  the  mine   was   inadequate.     Less
than eight  hours   use  of water   from   the  dam was   required   during   these   two
periods.   (Vol.   II,   p. 9),     The  witness   speculated   that   water   from  the  dam
may   also have  been used   in making  emulsion  oil   which   was   used   in  the
hydraulic   system  for   long  wall  mining.   (Vol.   II,   p.   11).      In   these  cases,
the  water   from  the   dam was   being   used   in  the   "work  of  preparing   the  coal."

There  was   no   evidence   that   water  .from  the   dam  has   been   used   since
1975   for  these  purposes.     Specifically,   it   is   undisputed   that   water   from
the  dam has   not   been   used   for   such   coal   preparation   for   the   last  3  to 4
years.     (Vol.   Ill,   p.   99).     Water   from  the  dam   that   is   subsequently
purified  is   used   at   the   coal  mine   for  drinking   purposes,   showering,
sanitation,   and   also   in  the  boiler.     The boiler   provides  heat   for  the  coal
preparation   plant,   the   shop,   bathhouse   and   the   warehouse.     During  the
winter months   it   provides   hot   water   for   showers   at   the  bathhouse.

Within   the   last   five   years,   an  underground   sump  capable   of  holding
millions  of  gallons   of  water  has   been developed   at   Kaiser's  mine.     All  of
the water  used   at   the   coal  mine   for   the   purpose   of  cleaning   and   washing
coal  comes   from  this   underground   source.     This   collection   of  water  amounts
to  approximately 1   1/2 million  gallons  daily.     Of   this   amount,
approximately  200,000  gallons   of  water  per  day   are   used   in   the   preparation
of  coal,     (Vol.   Ill,   p.   97).     This   ground  water   is   also   used   in   the
preparation of  emulsion oil.     Thus.,   the   water   "used   in,   or   to   be  used   in,
the  work of  preparing  coal"   does  not   come   from   the  Grassy  Trail   Dam.

In support   of   the  position  that   the Secretary has   jurisdiction,   the
Secretary  argues   in his   post  hearing  brief   that   mining   activities   around
Sunnyside  and  East  Carbon City  directly  depend   on  a  stable  water  supply
provided  by   the  Grassy  Trail  Dam.     Water   from   the   dam   serves   the   towns
where  the majority  of   the miners   live   and   also   supplies   the   domestic  needs
of Kaiser Sunnyside  Mine  No.   1,     The  domestic   use   of  water   includes  water
for drinking,  bathing   facilities   and   for   the  boiler,   "which   allows   the
operators   of  the mine   to   comply with  many  of   the   health  requirements   of  the
Act."    .The   problem with   this   argument   is   that   it   would   have   jurisdiction
extend   to   include   the   dam based  on   use  of   the  water   therefrom   for  purposes
other  than   in  the   work  of  preparing   the   coal.     The   uses   of   the  water   from
the dam,   as   stated  by   the  Secretary,   are   for  domestic   purposes.     The
definition  of   the  work  of   preparing   coal   contained   in   section   3(i)   does  not
include  water   for  domestic   purposes   at   a mine   or  -at   a   town where many coal
miners may happen   to   reside.
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